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so2 ENVIRONMENT REPORTER
EPA MEMORANDUM TO REGIONAL OFFICES ALLOWING CONTINUED OPERATION
OF HAZARDOUS WASTE FACILITIES FAILING INTERIM STATUS STANDARDS
@uly 81, mx)
MEMORANDUM mnmumumumwwmm

SUBJECT: RCRA, Sacticn 3005(c). Continved Cperation of
Hazardous Waste Facilities by Owners or Operators Who
Have Falled to Achicve Interim Statns.

$0: Enforcement Division Directors Regioas [ 80 X

FROM: Douglas MacMillan, Director Office of Waste
Programs. Enforcement (WH-02TM)

- A November 19, 1880, Fodera! Register potice (43 FR
78830} solicited comment on enforcernent and regulatory

licies which the Agency was considering (0 deal with
zcmus which mics the gotice and application fling
édazdlines for interim etatus purmuant 0 RCRA, Section
8005(¢). Several comments were receivad from the pablic
and from Regiona) persoane] regarding these policies. The:

eomments revoaled some eonfusion pegarding the

fequirements for achieving Interim #tatus mnder the Act
Accordingly, this memorandum provides & discussion of the
platutory and regulatory prerequisites for schieving interim
status, o discussion of the autbority of the Agency to allow
the continued operation of hazardous waste Iscilities by
owners or operators who have falled to achieve interim
stotus, and guidance pegarding the  azercise of that

ty.
A. Cosditions for -Interim Sistus:
mmwummmsdnmmt

&l treaters, storers, and disposers of hazardous waste must
obtain a pmnl mwmzzm-mmuam
to Issue yenni to all puch persons. before the Subtitle C

:o became offective. Consequently, Coogress passed

Section 3005(e) that & facility owner or operator mesting
mmumwﬂdumuuummw

8 permit until final sdministrative sctioo is talien on the
facility’s permit application. This statutorily ecoaferred
femporary autborization to operate fs commonly referred
fo as “'interim status”, — the title of the sudsection by which
it was created. Section 3005(e) sets forth requiremests for
qQualifying for interim status. EPA elaborated cu thooe

gequirements in the Coesolidated Permit Regulations, 60

CFR 122.22 and 122.23, as amended om November 19, 1980.
Mdbgetber these provisions provide that a8 perascn

mmwopenm:hcmqwchhmﬂrdbhn

8 permit uader Section 3005 and which was in existence ¢
November 19, 1080,

{2) bas complied with the of Section 3010{g)
:?cm.mran;mmnuu of bazardous waste activity,

o)munpnumumﬂmudum
§21.33(s) and (¢), governing submimion of Part A
applications shall be treated as having been issued a
dazardons waste facility permit antil such time as flaal,
administrative disposition of the facility’s permit
spplication Is made.

A2 essentia] feature of “Interim status” (and the source
of confusion within both the regulated community and the
Agency) f5 that, mnlike 8 permit, i fs pot grasted ov
conferred by EPA. © Ratber, it is conferred directly by
stotote. Ay persoe meeting ibe above three statutory
mmmuamwuqumsawmmmm

-39

. Botification, but to file the notification within ninety

of as ppplication has 8ot been made because the applicant
Bas falled faformaticn. (See, Sacticn

b'mhumwuhnlappliuﬁmnm.w
f full the information required by the Part B application,
grounds for (armination of feterim satus. (40 CFR

g
G
v
3
H
£
E
sk
- 8
B
i
'}
e
&

te for interim
slatus 5 that the: owper'’s o s facility be “in
(Section 2003(¢).)

Soterpretation of this requirement ceo be found st 45 FR
$3082-09 and 53333.3¢ (May 19, 1980) 45 FR 76833-3¢
(November 19, 1980), and ¢4 FR 2344-48 (Juauary 8, 1981),
attached bareto.

3. Reguirement that the Owner or Operator Comply with
Bectica - 301¢(a)

Sectioco 5010(a) of RCRA roquires an owner or operstor
of & facility for the treatment, storage or disposal of &
Bazardous waste identified or listed fo reguls
promulgated wnder Bection mx sot anly ¢o

2555

For example, 2 person who was required to potify asa
of tbe pobdlication of EPA’s May 319, 3980, regulatioas
did mot flle o motification by Angust 18, 1980, bas sot
“complied with tbe requirements of Section 3010(a)" and bas
2ot achieved interim sistuz. (Section 3005(e) 40 CFR
132.2%(sX1).) Furtber discumion {3 provided at 45 R
70831-33 (November 19, 1980), attached.

3. Requirement that the Owner er Operator File &
Applicatioa Upder Section 8005

The fina! statutory condition for achieving interitn piatus.
fs thst the owper or operalor of o facility have “filed an
applicsticn wnder ... pection [3005]°. EPA's regulations
fsplementing Sectica 3005 condition eugibimy for interim
status oo @& facility’s baving “complied with the
pequirements of §122.23(a). . . governing submissions of Part
A applications.” (See, 40 CFR 133, 13(a)(3)).

Section 60 CFR 122.22(a) formerly required iht al
owpers &pd operators of existing bBarardous waste
freatment, storage, or focilities sudbmit Part A of
t.belr permit application by November 10, 1980. The section

a8 amended oo November 19, 1280, {o redefine the
dumne for filing Part A applications. 40 CFR 132.22(a)1)

ow provides:

“Owpers and opersilors of aim.ng Aasardons waste
goanagement focilities must submit Part A of Mm
application (o the Regional Administrator no loter
813 months after the date of publicaticn of regulations
first require them {0 comply with the standards set forth
fn 40 CFR Parts 364 or 265, er (U) thirty days after the
€Gate they first became subject 1o the standards pet forth
f3 40 CFR Parts 864 or 385, whichever first oconrs.™

Accordingly, 3 facility at which » solid waste was handied
prior to November 18, 1880, s eligible for interim status
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. prompt sdministrative or Jodicial acti

0 November 19, 1980, but was sot required to opply for
a twudlmmamﬁa.uyg:‘my
for interim status ¥ its owper or operawr files 2 A

{ application within 30 days afier losing its esemptics.
€.0., 3 geoerator Who produced hazardous waste prier to
November 19, 1980, who after November 19, 1580,
sccumulates for the first time hazardous waste co-site for

Jouger than 90 days.) As noled ip tbe Foderal Register notice
pertaining to (be amendment, some of the facilitiss which
will qualily for ipterim otatus by virtwe of 60 CFR
$83.2%(a)(1XL) technically may be
t untll they submit their permit app .
6833, November 19, 1880, sttached.) Consequently, these
Bandlers bave bees given notice that “EPA will not mitiate
any enforcement action against them ... if they soufy
their EPA Regiona! Office immediately and file an
lpﬁiauoo withip the {hirty-day period.” 24.
sddition, the Agency may by com,
ander Section 3008 of RCRA extend the date by which the
owper or operator of an existing hazardous waste
management facility may submit Part A of s permit
application. (40 CFR 1222%aX3).)
Guidance regarding interim status and the
operator’s obligation to file 8 Section 3010 potification and
@ timely Part A application #» found at 45 FR 78833
(November 19, 1080), and 45 FR 33321-23{ and 3354 (May
18, 1920), attached. Furtber guidance regarding the
miiting 8 PArt A pemit apphcatios § provided 3
submitting 8 Part A t application s
Section D of this memorandum. :
B. Sectiop 3005(e) and Enforcement Discretion
Subdtitle C provides that, upon the effective date of the
regulations identifying and listing Bazardous wastes, “the
treatment, storage, or disposal of any soch bazardous waste
@ prohidited except in accordance with such a permit”
(Bection 3005(a) (emphasis added).) Consequently, any person
treating, storing or dis of basardom waste without a
permit or without having achieved interim status may be
ordered by the Agency fo cease that operation (Sectico
$008(s)), may be subject {0 civil peaaities (Section 3008(c.g)),
g‘:‘m"’ be sud to fioe Imprisonment (Secticn
)
Coogress’ fotent o enacting the sanctions in Subtitle C
was to “permit a broad variety of mecbanisms 50 as to stop
the illegal disposal of Ne.
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8 Region determines that a Bas.
€lsposed of bazardons waste in violation of Secticn 3005(a
oo

peeking cessation of the violation and, if determined to be
lpmprme. assessment of & penalty. :
Agency that the litera] comstruction of
Section 3005(¢) will have the effect of prevesting owpers
o operators ¢f certaln well-managed facilities from
qualllying for isterim status. In crder (o provide relief
Where appropriate, Congress has provided that enforcement
Wder Subtitle C Is dlacretionary. (Section A
Mot of Kentucky ex rel. - 3
Ruckelshaus, 497 F34 1172 (81 Cir. 1974, affd, 428 US.
;l'l (1978). Corn Refiners Association, Inc. v. Costle, S04

8- %401

Cosile, 200 P24 1911,11054-38 (D.C. Cir. 1978). United
Siates v. Otin Corp., 465 F. Supp. 1120, 1136 (WDN.Y.
3079)x Commitiee for Consdevstion of Jones Falls
m«wummnmm.m-umu

Although EPA cannol ceosider facility ewsers or
operators who bave fallad o getisfy the statutory
fequirements of Sectioe 3005(¢e) as having achieved interim
statcs, the Agency may szercise its enforcement discretion
o allow sach facilities b continve operating where the
eootinoed operstice would be in the poblic interest Cf.,
Swte Water Control Board v. Train; 859 F.34 921, 827
(4th Cir. 31977}, Sievro Ciwd v. Tyain, $37 F.34 435 (3tb Gis.
lﬁ‘l‘lm Mexico Citizens for Clean Air end Water
®. in, § ERC 32081, 2085 (DN.M. 1074). Policies
JSeferenced I the November 19, 1980, Foderal Register
(€5 FR 70830-36) have been developed 1o provide

{o these gitnations. ' :

the Contimned Operatica of a Facllity by an
Owper or Operator Who Has Palled to Achieve Interim

Altdough the snforcernent authority of Section 3008 vests
jon in the Agency, courts have beld that “the exercise
of prosecutorial discretion, like the exercise of ezecutive
discretico geverally, is subject to statutory and constitution-
al limits enforceable through fudicial review.” Nader o.
Saxbe, 497 734 376, 679-90 (D.C. Cir. 1974)°° See, 0
. “Reviewability of Prosecutorial Discretion:
allore to Prosecote,” 75 Column. L. Rev. 130 (1875). I the
Region determines, fn the exercise of its emforcement
discretion, to allow the continued operation of a facility by
tor who bas failed to achieve interim
status, it most do so rationally and in good faith. In addition,
the Agency may be required (o state the factors opon which
8t relied in deciding not (o bring a particular enforcement
action. See discussions in Bachowski v. Brennan, 302 F34
79 (3rd Cir. 1974), rev'd in part, Dunlop v. Bachowski,
421 US. 880 (1975)x Enuvironmental Defense Fund v.
Hardin, €38 F34 1093, 1095-1100 (D.C. Cir. 1870).
' tly, sach Region's ezercise of enforcement
discretion must be based upop evidence that will permit the
reasonablenens of its decision to be later demonstrated.

In the context of an owner’s or operator’s fallure to
schieve fBlerirm statos, the axercise of enforcement
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. discretion sbould require consideration of such factors
- : :

» the harm (or beoefit) o the environment that will result
frem the facility’s cootinoed operation;

» the circumstances surrounding tbe fallure of the owner
or operator (o meet the requirements of Section 3005(e)

» the compliance kistory, If any, of the owper or
focluding his recalcitrance or good faith efforts to comply
(both with regard to the subject facility and any other
facility for which the owper or operator is responsible)

o the availability of enforcement resources;

» the importance of the viclation in comparison with other
violations and,

» the extent to which the owner or operator should have
&nowa of RCRA's regulatory requirements (presumably, 8
commerical off-site bazardous waste management facility
sboald be beld to a somewhat higber standard of knowledge
of the regulations than should a geoerator with & relatively
gmall co-site facility that is operated in support of end
focident (0 the geserator’s primary kine of busivess)

and,
» fairoess and equity.
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B there b insufficient taformation i the Ragion's files
bmtudadﬂmhndlmtbubnﬂ'!m.mhp‘m
owaer or eperstor (o submit

: inform transporters er
muﬁn;tbehdmydlbeuudnda{mt
m@ and most importantly, to aid the owner/operator
By advizing him/ber that the operation of the facility wil)
be allowed to ecotioue- despite the failure to meet the
Fequiremests for achieving interim status.
3. Facilities Failing to Provide Timely Notificstion ander
‘Section $910. :

would ordinarily be appropriate. Ip most instances w
Mdhm.umvﬁohmrhum-uu

8 shorter grace period should be coasidered. A compliance
order also has the advantage of clearly g
or operator {0 comply witd interim status

Part 3¢5),

) operstor regarding the applicability of, for
.example, the interim status standards, and the reascagble-
Bess of other obligations Imposed by

A form complaint prepared parsuant to the Consolidated
Rales of Practice, 60 CFR as
Attachmaent 8

0-%-91

months late, pesalties

[ particular focility Oy mame snd

hnﬂn)aadtbemcmtwﬂun‘mum

the action is being taken.
hAummtuMEnaeﬁndn{mt
€ A statement that the enforcement guthority will

ammmmﬁamumummmm

Siorage, or of Razardous waste by the owner or

g:rimr at referenced facility, en the eondition
t .

the owner and 4 with the terms
g e it ot

(z)ﬂnomudopsabrmply fully witd the Interim
Status Btandards, 60 CFR Part 265, and applicable
Consolidated Permit Regulations, 40 CFR Parts 123 and 124,
within time periods set forth in the ISCL,

do Bot eccwr which would warrant
modification of the Agency’s exercise of enforcement

ca, and
(C)dmmmewavwd warrant an
i 003 of RCRA.
d A statement: thot the ISCL does pot preclude the
posaibility of citizen suits ander Section 7002 of RCRA. Bince
nmwdmyhlnudmzrammldemm
mtnchnuerdndqlomntdimﬁonhbﬁe‘
public interest, fow by third parties sre
Snticipated. Jt 5 pevertheless important & everyose
mbhummttbembqumnm
axisty,

6 A statement that the exercise of enforcement discreticn
mwhmmmmuatmmm:m
administrative disposition of the permit application for the
":"ge'xs‘?}g’n:n?t ged by the ropriste Regional

“app!
sopervisor: of barardous waste enforcement getivities o
udemuehamtubuuaﬂudalm

3.mnapmu.-m&1.mymuhm
ghielding ;mmmmmmmumudnum
Federal prosecution for sending wastes (o an unpermitted

Amna.hwa-ammx.mu
mphnlndmtuhwyampleanduchsa.m
be carefully drafted, ﬁmmmuuum:mm
fo cover tbe particular sitnatica at fssve. .

i’ﬂm:mtbbemwmbr&th
mummmxmgmmmmnm.m
complispce with the isterim status standards and
consolidated permit regulations) are Peasonable apd
acmwable.mmtuenwcmmwmmlym
them should be obtaived (See Attachment 1)

qumwmmmm.m.wm:m
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CURRENT DEVELOPMENTS

&Iadﬂﬁahﬂh;hnkhﬂ&dwm
Applicatico ou Time. :

Ampmudumuuuammmuum
was promulgated oo November 19, 1980, and provides:

*The Administrator may by compliance erder lasued

i
]
:
:
é
%

parpose of the
fnadvertently missed the filing
122 2%(s) to peveribeless obtain interim status. (45 FR 76433,
November 19, 1880.)

application deadline
hcunntfmbh&:ﬁutd&hmadm.n
y ooted, the Region should consi or
it to the environment that will result from
continued operation, the circumstances

zf%

fallure of the owper or operator o meet the Part A filing -

Geadlive, e owner's or operator’s compliance history, the
availsbility of enforcement resoarces, the im of the
wviclation in comparison with otber violations, the knowledge
of the statutory and reguls requirements which that

considerations.

As §122.22(a)XS8) deals specifically
gompliance orders ratber lban be
allow such a facility to cootinue in operatice.  a late (after

November 19, 1980, or otber applicadle date) Part A

application bas already been submitted, the order should
include a statement that the application has been accepted

uumyﬁu.mﬁuoﬁmmpummu-

@ -0

mechanism to allow soch operation.

% you have any questions regarding
shoald contact Jim Bunting, Acting Director
Office of Waste Programs Enforcement (WB-827M)

7T5-582-3050.
o Mummww Divisons,
%ﬁdﬂldﬂ-xm.'wuﬂﬁu.wu

guidance, you
Legs! Divisios,




